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Court of Appeals of the District of Columbia 


No. 4453. 

Mary A. Nealon, Appellant, 

vs. 

H. Porter Davis. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 60000. 

Mary A. Nealon, Plaintiff, 
vs. 

H. Porter Davis, Defendant. 

United States op America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Declaration. 

Filed February 20, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 

i 

No. 60000. 

Mary A. Nealon, Plaintiff, 
vs. 

H. Porter Davis, Defendant. 

The plaintiff, Mary A. Nealon, sues the defendant, H. 
Porter Davis, for that heretofore, to wit, on the — day of 
September, A. D. 1914, and for a long period of time prior 
thereto the defendant has been engaged in the practice of 
dentistry and was duly licensed to practice dentistry in the * 
city of Washington, District of Columbia and held himself 
out to the public as competent to practice said profession; 
and the plaintiff, relying on the claims of the defendant, so 
held out to the public, contracted with the defendant to 
have one of her teeth filled in a skillful manner and made 
appointments with the defendant to have the work done 
during the month of September A. D. 1914, in the city of 
Washington, District of Columbia and said defendant 
undertook to perform said work in a competent manner and 
thereby became and was under a duty to the plaintiff to 
perform said work without injury to the plaintiff; but the 
defendant, wholly in neglect of his duty to the plaintiff, did 
perform the acts on his part so negligently as to break off, 
in the tooth of the plaintiff which he was engaged so to fill, 
the point of a drill; and by his acts the point of the drill 
before mentioned was driven through the tooth and 

2 into the jaw of the plaintiff, and permitted by the 
defendant to remain there; and after this act of 

negligence the defendant further in neglect of his duty to 
render competent and helpful service to the plaintiff did 
fill the cavity of said tooth with gold, concealing the point 
of the drill left therein; and thereafter the plaintiff suffered 
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great physical pain and annoyance from September A. D. 
1914 until July, A. D. 1915 and paid out and expended a 
large sum of money for medical treatment until she had the 
said tooth removed by another dentist on the advice of an 
oculist, who was engaged in treating her for the injuries 
which she had sustained, and the tooth when so extracted 
showed the point of the drill, left in and protruding through 
it; and further, the plaintiff avers that, by reason of the 
work thus negligently and carelessly performed by the de¬ 
fendant, the plaintiff suffered the loss of the sight of one 
of her eyes and was put to great expense in consulting and 
employing an oculist to treat her eyes, before discovering 
that the loss of sight was caused by the drill aforesaid, left 
in the tooth aforesaid by the negligence of the defendant; 
and further that the plaintiff has suffered permanent in¬ 
jury to the sight of the said eye, and, by reason thereof, has 
suffered and will continue to suffer great physical and 
mental pain. 

Wherefore the plaintiff claims damages in the sum of 
twenty-five thousand dollars besides costs. 

MATTHEW E. O’BRIEN, 

Attorney for the Plaintiff. 

3 Memoranda. 

February 23, 1917.—Served copies of the declaration, 
affidavit and summons on Defendant H. Porter Davis per¬ 
sonally. 

March 16,1917.—Appearance of Jeffords and Dutton for 
Defendant, and plea of not guilty filed. 

June 28, 1919.—Dismissed. W. P. 

February 25, 1920.—Appearance of Darr, Whiteford and 
Darr for plaintiff. 

Motion to Vacate Order of Dismissal. 

Filed February 25,1920. 

Comes now the plaintiff, Mary A. Nealon, and moves the 
Court to vacate and set aside the order of dismissal entered, 
in this cause on the 28th day of June, 1919, and to allow 
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said plaintiff to join issue on the plea of “not guilty” filed 
by defendant. 

DARK, WHITEFORD & DARR, 

Attorneys for Plaintiff . 


To Jeffords and Dutton, Esqs., 

Attorneys for Defendant: 

Please take notice that we shall call the foregoing motion 
to the Court’s attention on Friday, February 27, 1920, at 
ten o’clock, a. m., or as soon thereafter as counsel 
4 may be heard. 

DARR, WHITEFORD & DARR, 

Attorneys for Plaintiff. 

Service of the foregoing motion acknowledged this 24 day 
of February, 1920. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 

Affidavit of Mary A. Nealon. 

District of Columbia, ss: 

Mary A. Nealon, being first duly sworn according to law, 
deposes and says, that she is the person named as plaintiff 
in the above-entitled cause and makes this affidavit in her 
own behalf and in support of the motion filed herewith to 
vacate and set aside the order of dismissal entered herein; 
that some time prior to the filing of the above cause she 
consulted Matthew E. 0 ’Brien, a member of the Bar of the 
District of Columbia, with reference to this suit and ac¬ 
quainted him with the facts upon which the same is based 
and was informed by him that in his opinion she had a good 
cause of action against the defendant; that thereafter, upon 
his advice, she consented to his entering suit; that said suit 
was filed on the 20th day of February, 1917, the defendant 
served with process and a plea of “not guilty” filed shortly 
thereafter; that the record reveals the fact that no joinder 
of issue was ever filed and no further entry made until 
June 28,1919, when the said cause was dismissed for want 
of prosecution; that the said Matthew E. O’Brien, having 
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said cause in his hands for attention, failed to bring 

5 said cause to issue and place upon the calendar for 
trial; that repeatedly between the time of the filing 

of the declaration and the date of the order of dismissal 
she made inquiries of the said Matthew E. O’Brien about 
the time when this cause would be reached for trial and 
each time was told that it would be called within a few 
months; that she was without knowledge of the order of 
dismissal until one week prior to the date hereof, and, until 
that time relied implicitly upon the representations of the 
said Matthew E. O’Brien that it would be tried within a 
short period of time; that this cause of action arose in the 
month of September, 1914, and is now over three years old 
and she is advised by counsel that the same is barred by 
the statute of limitations if the order of dismissal is not 
vacated and set aside; that she verily believes she has a 
good and sufficient cause of action against the defendant 
and is entitled to recover for personal injuries sustained; 
that it has been her intention from the time of the institu¬ 
tion of the suit to prosecute the same diligently, and this 
fact she communicated to her attorney aforesaid and that, 
at no time has she authorized him or any one else to abandon 
or discontinue the same. 

Wherefore, she prays that the said order of dismissal be 
set aside and that she may be allowed to join issue upon the 
defendant’s plea and calendar the said cause for trial. 

MARY A. NEALON. 

Subscribed and sworn to before me this 21st day of Feb¬ 
ruary, 1920. 

[seal.] MAUD FELLHEIMER, 

Notary Public, D. C. 

6 Supreme Court of the District of Columbia. 

Friday, March 12th, 1920. 

Session resumed pursuant to adjournment, Mr. Justice 
Hitz presiding. 

• •«•••• 

Upon hearing the motion of plaintiff filed herein, it is 
ordered that the order of June 28, 1919, dismissing this 
cause without prejudice, be, and the same hereby is vacated 
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and set aside, with leave to plaintiff to file a joinder in issue 
to defendant’s plea. 

Further it is ordered that this cause be placed on the 
October Term 1919 Trial Calendar at the foot thereof. 

Memorandum . 

March 13, 1920.—Joinder of Issue, Notice of Trial, Note 
of Issue, Order to Calendar filed. 

Motion for Leave to Amend. 

Filed October 16, 1920. 

• •••••• 

Comes now defendant herein and moves the Court for an 
order granting leave to file a plea of the Statute of Limita¬ 
tions herein. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 

7 To Darr, Whiteford & Darr, Esqs., 

Attorneys for Plaintiff: 

Please take notice that we shall calendar this motion for 
hearing on the next motion day. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 

Service of the foregoing motion acknowledged this 15th 
day of October, 1920. 

DARR, WHITEFORD & DARR, 

Attorneys for Plaintiff. 

Memorandum . 

October 22, 1920.—Leave granted defendant to file ad¬ 
ditional plea within two days. 
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Plea. 

Filed October 25, 1920. 

******* 

For further plea herein defendant says as follows: the 
alleged cause of action herein did not accrue within three 
years next prior to the beginning of this suit. 

Filed by leave of Court. 

JEFFORDS & DUTTON, 

Attorneys for Defendant . 

Motion to Vacate Order Setting Aside Dismissal. 

Filed May 16,1923. 

******* 

Comes now the defendant herein and moves the 
8 court to vacate its order of to wit March 12, 1920 
setting aside the dismissal of this cause without 
prejudice, on the following grounds: 

1. Said order was improvidently granted. 

2. The court was without power to grant said order. 

3. This cause was begun February 20, 1917. 

4. Plea of not guilty filed March 16, 1917. 

, 5. Thereafter for more than one year there was no plead¬ 
ing filed by or on behalf of plaintiff. 

6. Said cause was dismissed June 28, 1919 under rule of 
this court made June 16, 1919, plaintiff then in default two 
years and three months. 

7. Thereafter no action was taken in this case until Feb¬ 
ruary, 1920, more than six months after said dismissal, 
when plaintiff by her attorneys made a motion to set aside 
said dismissal and allow plaintiff to join issue on defend¬ 
ant’s plea. 

8. On, to wit, March 12,1920 said motion was granted. 

JEFFORDS & DUTTON, 

Attorneys for Defendant . 

DARR, WHITEFORD & DARR and 

NEWMYER & KING, 

Attorneys for Plaintiff. 
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Please take notice tliat we will calendar this motion for 
18th of May, 1923. 

JEFFORDS & DUTTON. 

9 Supreme Court of the District of Columbia. 

Monday, February 25th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons presiding. 

This cause being duly assigned and reached for trial, the 
plaintiff though called, comes not, whereupon it is ordered 
that this cause be dismissed. Wherefore, it is considered 
that plaintiff take nothing, and that defendant recover of 
plaintiff her costs of defense, to be taxed by the Clerk, and 
have execution therefor. 


Tuesday, February 26th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons presiding. 

• ••••#* 

Upon motion of Attorneys of record for plaintiff, it is 
ordered that the order of February 25tli, 1924, dismissing 
this cause be, and it is hereby vacated, set aside and held 
for naught, and said cause is hereby restored to the trial 
calendar. 


Memorandum. 

April 15, 1924.—Appearance of Rossa F. Downing, at¬ 
torney for plaintiff, filed. 

10 Affidavit of Matthew E. O’Brien. 

Filed May 28, 1924. 


#•#**## 


District of Columbia, To wit: 

Matthew E. O’Brien being duly sworn, deposes and says: 
That he was counsel for the plaintiff in the above entitled 
cause and filed the declaration for her. He had no notice 
from the Clerk of the Court or any other person, that this 
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case was dismissed for want of prosecution, and it was not 
until plaintiff had employed other counsel that he was noti¬ 
fied of the fact for the first time by her. 

MATTHEW E. O’BRIEN. 

Subscribed and sworn to before me this 19" day of May, 
1924. 

[seal.] WILLIAM C. ASHFORD, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Wednesday, June 4th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 

******* 


Upon consideration of the motion of defendant filed 
herein by his attorneys to vacate the order entered March 
12,1920, setting aside the order entered herein of dismissal 
without prejudice, it is ordered that said motion be, and the 
same is hereby denied. 

11 Replication. 

Filed December 19,1924. 

******* 

Leave of the Court being first had and obtained, for 
replication to the defendant’s plea of the statute of limita¬ 
tions the plaintiff states as follows: 

Plaintiff says that said defendant, having, as already 
stated negligently broken off in her said tooth the end or 
point of a drill (or whatever name the instrument used by 
him is known), then and there filled up the inside of said 
tooth with some substance unknown to her, placing over it a 
crown of gold, although he well knew that the point of said 
instrument was concealed in her tooth. And plaintiff says 
that the defendant knew, or should have known, that this 
was dangerous to her health and could or might become a 
source of infection or injury to her. But the plaintiff says 
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that the defendant fraudulently and covinously concealed 
from her the fact that said point or end was buried within 
her tooth, and willfully, knowingly and deceitfully intended 
thereby to conceal from her the said fact in order to cover 
up and prevent discovery of his negligence. And plaintiff 
says that it was not until, to wit, four months after the de¬ 
fendant had ceased to treat said tooth that she began to be 
affected in the manner complained of, and plaintiff says 
that in endeavoring to discover the cause of her illnesses, 
sicknesses and injuries as herein related she consulted a 
number of physicians and oculists, to wit, six of them, and 
it was not until, to wit, /the 25th day of October, 1915, when 
Dr. Charles M. Hasselback, a dentist, pulled or drew said 
tooth, that she or they or any of them discovered or 
12 suspected that said piece of instrument so negli¬ 
gently left in her tooth by the defendant in the man¬ 
ner aforesaid, was concealed in her tooth, or that it was the 
cause of her illnesses and complaints all of which she ex¬ 
pects to prove. 

R. F. DOWNING, 
Attorney for Plaintiff. 

Motion to Advance Cause for Trial. 

Filed January 5, 1925. 

• *•*•** 

Now comes the plaintiff and moves the court to advance 
the trial of the above entitled cause for the reasons set out 
in the annexed affidavit, and for other reasons apparent 
upon the face of the record. 

R. F. DOWNING, 
Attorney for Plaintiff. 

Rossa F. Downing being duly sworn deposes and says: 

That on the 10th day of April, 1924, he was retained by 
the plaintiff in the above entitled cause to represent her in 
this case, which was then set for trial on April the 15th, 
1924. As there was not sufficient time for affiant to prepare 
himself for the trial on April the 15th, he requested counsel 
to consent to have the case passed for about a week, but 
counsel for the defendant asked that the case go over until 


MARY A. NEALON YS. H. PORTER DAVIS. 


11 


the first Tuesday in June, which affiant agreed to. In the 
meantime, there seems to have* been pending a motion, on 
the part of the defendant, to dismiss the cause, which 

13 counsel for the plaintiff immediately set down for 
hearing. This motion was first considered by Mr. 

Justice McCoy and by him referred to Mr. Justice Hitz, 
who after a number of days consideration overuled the 
motion. 

In the interim counsel for the plaintiff filed motions ask¬ 
ing leave to amend the original declaration, and these 
motions after due continuances came on for hearing on 
June the 7th, 1924, w T ere taken under advisement by Chief 
Justice McCoy and w T ere not decided by him until some time 
during the vacation, when he overruled the motions. Af¬ 
fiant says that he was ready for trial on the first Tuesday 
of June, 1924, but the case, in all probability, could not have 
been reached until after the 7th day of June, 1924, w T hen 
these motions came on for hearing. In view of the fact that 
this cause v r as not continued and its failure to be tried was 
entirely due to the action of the Chief Justice in deferring 
his decision on the motion to amend until vacation time, this 
case should have held its position on the calendar. Affiant 
therefore says that he w^as very much surprised to find, 
when the calendar for the October term, 1924, v T as pub¬ 
lished that this case was number 475, the very last on the 
list. 

R. F. DOWNING. 

Subscribed and sworn to before me this 5th day of Jan¬ 
uary, 1925. 

MARIE EASBY-SMITH, 

Notary Public, D. C. 

To Messrs. Jeffords & Dutton, 

Attorneys for defendant: 

Please take notice that the amended motion is set down 
for hearing on Friday, January 9, 1925 at 10 o’clock a. m. 

R. F. DOWNING, 

, * ♦ 

Attorney for Plaintiff. 

* 

14 Receipt of a copy of annexed motion, affidavit and 
notice acknowledged this 5 day of January, 1925. 

JEFFORDS & DUTTON, 
Attorneys for Defendant . 


12 


MARY A. NEALON VS. H. PORTER DAVIS. 


Motion to Strike Case from Trial Calendar. 

Filed January 10, 1925. 

Comes now defendant herein and moves the Court to 
strike the above entitled case from the trial calendar for 
the reason that this cause is not yet in condition to calendar, 
as appears from the records and files herein, and for the 
further reason that it is not now properly on the trial 
calendar, and for the further reason that it is not now on 
the trial calendar. The attached affidavit is made a part 
of this motion and in support of it. 

JEFFORDS & DUTTON, 
Attorneys for Defendant. 

Mr. R. F. Downing, 

Attorney for plaintiff: 

Please take notice that we will calendar this motion for 
hearing Januarv 16, 1925. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 

Affidavit. 

Tracy L. Jeffords, on oath says as follows: When this 
cause came before the Chief Justice as stated in the affi¬ 
davit of the present attorney for the plaintiff attached to 
his motion to advance this cause for trial, it was the under¬ 
standing that said cause was then stricken from the 
15 trial calendar. 

If that be correct, then the case is not properly 
now on the trial calendar, and should not be on the trial 
calendar, as it has not since that time been calendared, and 
it is not in a condition to be calendared, as required by Law 
Rule 34. 

T. L. JEFFORDS. 

Signed and sworn to before me at Washington, D. C., 
this January 10,1925. 

MORGAN H. BEACH, Clk., 
By CHAS. B. COFLIN, 

Asst. Clk . 
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Memorandum. 

January 16, 1925.—Motions to advance and strike from 
calendar overruled. 

Motion to Set Aside Order of March 12 , 1920. 

Filed October 28, 1925. 

**•«•** 

Comes now defendant by his attorneys and moves the 
court to set aside the order vacating the order of dismissal. 

Order of dismissal was June 28, 1919 and order vacating 
it was made March 12,1920. 

And as ground of motion says as follows: 

This suit was begun Feby. 20, 1917. 

Plea of not guilty filed March 16, 1917. 

Dismissed without prejudice June 28,1919, more than two 
>ears after plea of not guilty. 

Feby. 25,1924 suit was dismissed for want of prosecution 
with costs against plaintiff. 

16 Motion like this was made and denied. May 3, 
1924 motion to amend declaration made, and May 22, 
1924 motion made to further amend, and both denied August 
4, 1924. 

Leave to file replication granted December 19, 1924. 

Defendant by his attorneys has objected to granting leave 
to amend and leave to file replication. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 


To attorney for plaintiff: 

Please take notice foregoing motion will be called to at¬ 
tention of the court at and before the beginning of the trial 
of this case on its merits. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 


» 


\ 
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Motion to Vacate Order of March 12, 1920. 

Filed November 10, 1925. 

• •••••• 

Comes now the defendant herein and moves the court to 
vacate its order of to wit March 12, 1920 setting aside the 
dismissal of this cause without prejudice, on the following 
grounds: 

1. Said order was improvidently granted. 

2. The Court was without power to grant said order. 

3. This cause was begun February 20, 1917. 

4. Plea of not guilty filed March 16, 1917. 

5. Thereafter for more than one year there was no plead¬ 
ing filed by or on behalf of plaintiff. 

6. Said cause was dismissed June 28, 1919 under rule of 

this court made June 16, 1919, plaintiff then in de- 
17 fault two vears and three months. 

7. Thereafter no action was taken in this case 
until February, 1920, more than six months after said dis¬ 
missal, when plaintiff by her attorneys made a motion to 
set aside said dismissal and allow plaintiff to join issue on 
defendant’s plea. 

8. On to wit, March 12, 1920 said motion was granted. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 


To Mr. Downing: 

This motion to be heard before and at time of trial. 

JEFFORDS & DUTTON, 

Attys. for Dft. 


Memorandum of Court. 

Filed November 11, 1925. 

• ••*••• 

This is a motion to vacate an order reinstating the cause, 
after it had been dismissed under the provisions of a rule 
of court. 
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The facts and dates proper and necessary to be borne in 

mind in disposing of the motion are, briefly, these: 

1917. 

February 20. Declaration filed. 

44 23. Defendant personally served. 

March 16. Plea 4 4 not guilty,” and appearance of coun¬ 
sel for defendant. 

1919. 

June 28. Suit dismissed for want of prosecution. 

18 

1920. 

February 25. Motion to vacate the above order of dis¬ 
missal. 

March 12. Order of dismissal vacated, with leave to 

plaintiff to file joinder in issue, and, 
thereupon, cause to be placed at the foot 
of trial calendar, of October term, 1919. 

March 12. Joinder in issue filed and cause calendared 

for trial. 

March 16. Order placing cause at the foot of trial cal¬ 
endar stricken out. 

Note. —Between the above date and the one immediately 

following, there intervened divers motions and pleadings, 

continuances, etc., not necessary to be here considered. 

1923. 

May 16. Motion to vacate order of March 12, 1920, 

setting aside dismissal of cause. 

1924. 

June 4. Motion denied. 

1925. 

November 10. Further motion to vacate the above order of 

March 12, 1920, setting aside the dismis¬ 
sal of the cause, upon the ground that the 
court was without power to grant the 
motion. 
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From the above summary of dates and pleadings, it will 
appear that, at the time of the dismissal of the cause, on 
June 28, 1919, plaintiff had been in default, in the matter of 
pleading, for the period of some two years and three 
months. 

On June 16, 1919, this Court, in General Term, adopted 
and promulgated the following rule: 

4 ‘It is ordered, this 16th day of June, 1919, that when any 
party to a cause other than criminal or bankruptcy is 
19 in default for failure to join issue, or plead, or to 
notice for trial a cause in which an issue of law or of 
fact has been raised and such default has continued for one 
year, that the Clerk of this Court enter in the docket the 
words “Dismissed W. P.,” together with the date of such 
entry, meaning dismissed without prejudice and without 
costs to either party, provided however thaw on application 
of either party and for cause shown such cause so dismissed 
may be revived and its prosecution resumed, and for the 
purpose of such revival the term of court at which such 
entry is made is extended for a period of six months there¬ 
after.’ J 

It was in pursuance of the provisions of that rule that 
the order of dismissal was entered in this case, on June 28, 
1919; and it may be added that the rule has ever since re¬ 
mained in full force and effect, save only as concerns an 
amendment thereof, in the Rules of Court adopted and pro¬ 
mulgated in 1924,—the matter being there embraced in Law 
Rule 74; the amendment of the former rule being merely 
in respect of notice to attorney, or party if there be no 
counsel of record. 

From a reading of the rule, it will be noted, that it is ex¬ 
pressly provided that where a party to a cause is in default 
for failure to plead, or to notice for trial a cause in which 
an issue of law or of fact has been raised, and such default 
has continued for one year , the cause shall be dismissed, 
etc.; and then follows the provision: 

“that, on application of either party and for cause shown, 
such cause so dismissed may be revived and its prosecution 
resumed, and for the purpose of such revival the term of 
court at which such entry is made is extended for a period 
of six months thereafter.” (Italics supplied.) 
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The default of plaintiff in the instant case had continued 
not only for the period of one year, as provided in the rule, 
hut for a period of some two years and three months. Not 
only that, but the application of plaintiff to reinstate 

20 the cause, in order that its prosecution might be re¬ 
sumed, was not filed within the period of six months 

after the entry of dismissal of the cause (namely, on or be¬ 
fore December 28, 1919), to which date the term of court 
was extended (by virtue of the rule, supra ), but it was not 
filed until February 25, 1920, which was some eight months 
thereafter. In short, the maximum period of time to which 
the term of the Court had been extended by operation of 
the general rule applicable to plaintiff had terminated 
almost two months before plaintiff took any action looking 
to the reinstatement of her cause. 

The short question, therefore, is, whether the court, after 
December 28, 1919, lost jurisdiction of the case; if it did, 
its order of March 12,1920, undertaking to vacate the prior 
order of dismissal' for want of prosecution, and reinstating 
the cause (of June 28, 1919), was a nullity. 

The question of the power and jurisdiction of a court over 
its own judgment after the expiration of the term at which 
it was rendered (or to which it may lawfully be extended), 
has been considered many times by the Supreme Court of 
the United States, and by the Court of Appeals of this Dis¬ 
trict ; and, without undertaking to review the decisions, the 
attention of counsel is invited to the following reported 
cases concerning the matter: 

Sibbald v. U. S., (12 Pet. 488, 492;) 

Bronson v. Schulten, (104 U. S. 410;) 

Phillips v. Negley, (117 id. 665;) 

Hume v. Bowie, (148 id. 245;) 

Tubman v. B. & O. R. R. Co., (190 id. 38;) 

Sc. (20 App. D. C. 541-2;) 

Wetmore v. Karrick, (205 U. S. 141;) 

Polk & Co. v. Smolik, (44 App. D. C. 55.) 

21 The precise question here presented was involved 
and decided, by the Chief Justice of this Court, in 

the case of Flack v. Flack, Equity, No. 31,892, and a written 
memorandum filed in the cause (reported in 51 Wash. L. 

nnnnlnrlinnF noranfranli oairl momnroTifliim 
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“It was stated on the application for the order here that 
cases had been reinstated upon application filed after the 
period of six months prescribed by the general order. This 
is true but upon conference with the other justices of this 
court we are unanimously of the opinion that applications 
made after the expiration of the time fixed in the general 
order come too late.” 

In view of the volume of litigation pending before the 
Court, it would seem entirely proper that parties conceiving 
themselves entitled to relief and having instituted a pro¬ 
ceeding in court, should be required to proceed with at 
least reasonable diligence and despatch. The rule of court 
excuses dilatory litigants who are in default, for the full 
period of one year; and the rule extends a further period 
of grace of six months thereafter, within which the cause 
may be reinstated, upon application “and for cause shown.” 

It is the opinion of the writer hereof that this Court lost 
all power and jurisdiction over the instant case upon the 
expiration of six months from the date of the dismissal of 
the cause, on June 28, 1919, for want of prosecution. 

Accordingly, it results that the Court was without power 
or jurisdiction to pass or enter the order of March 12, 1920, 
undertaking to vacate such dismissal and to reinstate the 
cause; for which reason, the present motion to vacate said 
order, of March 12,1920, is granted. 

A. A. HOEHLING, 

Justice. 

November 11,1925. 

22 Supreme Court of the District of Columbia. 

Wednesday, November 11", 1925. 

Session resumed pursuant to adjournment, present, pre¬ 
siding, Mr. Justice Hoehling. 

• •«•••• 

Upon consideration of the motion of defendant to vacate 
order of March 12" 1920, filed herein, it is ordered that said 
motion be and the same is hereby granted. From the fore¬ 
going judgment the plaintiff notes an appeal in open Court 
to the Court of Appeals, and the maximum of an under- 
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taking for costs is hereby fixed in the sum of one hundred 
dollars, with leave to deposit the sum of fifty dollars with 
the Clerk in lieu thereof. 

Memorandum of Court. 

Filed November 20, 1925. 

• ###«*• 

Under date, November 11, 1925, the Court filed memo¬ 
randum opinion herein holding, for the reasons therein 
stated, that a certain order, entered March 12, 1920, under¬ 
taking to vacate the dismissal of the cause and to reinstate 
the same, was entered without jurisdiction; and, accord¬ 
ingly, that said order, of March 12,1920, should be vacated. 

From the order entered in pursuance thereof, counsel 
for plaintiff, in open court, noted an appeal to the Court 
of Appeals, and the Court fixed the amount of undertaking 
or deposit for costs on such appeal. 

After the above action, counsel for plaintiff, informally, 
brought to the attention of the Court an editor’s 
23 article appearing in 53 Washington Law Reporter, 
p. 113 (issue of February 20, 1925), but not thereto¬ 
fore mentioned to the Court; wherein is digested a decision 
rendered by the U. S. District Court for the Northern Dis¬ 
trict of Ohio, in the case of Pickett v. Stearns Co., decided 
November 25, 1924 (2 Fed. 2d Series, 600), which decision 
concerns Federal Equity Rule No. 57; from which latter 
was taken, with but few immaterial changes, Equity Rule 51 
of this Court. 

The short of said Federal Equity Rule 57, and the similar 
Equity Rule 51, of this Court, is that, when a cause is placed 
on the trial calendar , it shall not be continued beyond the 
term save in exceptional cases by order of court upon good 
cause shown, etc., or upon stipulation of counsel. The rule 
further provides that an order shall be entered dropping 
the case from the trial calendar, subject to reinstatement 
within one year, upon application to the court by either 
party; and, finally, if not so reinstated within the year, the 
cause shall be dismissed without prejudice to a new one. 

In the above case of Pickett v. Stearns Co., it appears 
(from the opinion filed therein), that the cause, by stipu- 
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lation of counsel, was continued, April 28, 1923, under said 
Rule 57; that, on October 29, 1923, by like stipulation, the 
cause was restored to the calendar; and that, on November 
3, 1923, the cause was again dropped .from the calendar, 
under the same rule. Under the provisions of the rule, 
the cause, apparently, was subject to dismissal on Novem¬ 
ber 3, 1923, although it does not appear that such order of 
dismissal was entered. 

Inasmuch as the opinion in the case is noted in the 

24 report as filed November 25,1924, it may be assumed 
(although the date of the application is not given), 

that between November 3 and November 25,1924, but before 
dismissal, defendant moved to dismiss the suit without 
prejudice, and plaintiff moved to reinstate the case on the 
calendar. The use of the word “calendar” throughout the 
opinion is understood by this Court to mean trial calendar. 

The question, thereupon, considered and disposed of by 
the Court was whether the court had lost jurisdiction of 
the case; and, under the circumstances stated, it held that 
it had not. In its opinion, the court stated that the question 
was new, and that the nearest approach to it is the case of 
Davis v. Railway & Power Co. (229 Fed. 633, 638). 

This Court, however, is not persuaded that the decision 
in the Pickett-Stearns Co. case, supra, reflects any useful 
light upon the question of jurisdiction present in the instant 
case; and the decision in the case of Davis-Railway & Power 
Co. less so. 

The present Law Rule 74 (which, in amended form, is the 
same rule as that first adopted June 16, 1919), is but the 
outgrowth of former rules of this court, extending back 
many years, which were designed to relieve not only the trial 
calendars of the court, but its dockets as well, of causes 
which were not proceeded in with at least reasonable dili¬ 
gence. 

Thus, in Law Rule 39 (of the rules of this court adopted 
at its January term, 1894), provision was made for what 
was called a “Stet Calendar;” which, under the conditions 
therein stated, required cases to be removed from the trial 
calendar and entered upon a separate calendar to be 

25 kept by the clerk, and called a stet calendar; from 
which it could only be removed and reinstated upon 

the trial calendar, in the manner and upon the conditions 
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therein provided; and all cases on the stet calendar, after 
the expiration of the third term after the stet so entered, 
unless otherwise disposed of or ordered to the contrary, 
should be considered as “non-prossed.” 

The same Law Rule 39 was repeated in the Rules of 
Court, adopted at its April term, 1898, with the omission of 
the provision that, upon the expiration of the period named, 
the cause should be deemed “non-prossed,” supra; and, in 
lieu thereof, it was provided, that, in such case, it shall be 
the duty of the clerk, without direction of the court, to make 
an entry 44 dismissing the cause at the costs of the plain¬ 
tiff.” 

In the Rules of Court, adopted at its April term, 1909, 
the above Law Rule 39 became Law Rule 36, and which 
latter was, in substance, similar to said former rules, with 
the exception that the descriptive term 44 stet calendar” was 
omitted, and, in its place, the direction was that the clerk 
should keep, 44 in a separate book,” a record of causes 
stricken from the trial calendar; and that, at the end of a 
year, if no motion to restore to the trial calendar be filed 
within said period, 4 4 the clerk shall then entef the cause 
dismissed for want of prosecution.” 

The same Law Rule 36, apparently without further 
change, was carried forward in the Rules of Court, adopted 
at its October term, 1913, and in the subsequent issue of the 
Rules, revised to May 31, 1919. 

Apparently, it must have become evident to the 
26 Court that, in the practical application of the rule, it 
did not entirely relieve the dockets of cases wherein 
long continued defaults had occurred and continued, and 
yet where the cases, not being upon the trial calendar, could 
not be entered either upon a 44 stet calendar” or in a 44 sepa¬ 
rate book;” and yet where some reasonable disposition 
should be made thereof. 

And thus, it is but fair to assume, came the adoption of 
the rule, on June 16, 1919, later (in amended form), Law 
Rule 74, in the Rules of Court adopted in 1924; each whereof 
has relation to disposing of a case not at issue but where 
default in pleading has continued for a year; in such cases, 
the clerk of the court being directed to enter, upon the 
docket, the cause 4 4 Dismissed W. P.,” meaning 4 4 dismissed 
without prejudice;” together with the date of the entry, 
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and without costs to either party; provided, that, for cause 
shown, the cause may be revived and its further prosecution 
resumed; and, for the purpose of such revival, “the term of 
court at which such entry is made is extended for a period 
of six months thereafter. ” 

In other words, under the provisions of said applicable 
rule, plaintiff had the full period of one year after the 
initial default in which to proceed to complete her plead¬ 
ings in the cause and have it placed upon the trial calendar. 
Failing so to do, as is here the case, her cause became sub¬ 
ject to dismissal, and it was so dismissed. Thereupon, she 
had the further period of six months thereafter in which to 
apply, upon cause shown, to have her case reinstated, 
(“revived”), and “its prosecution resumed.” That, how¬ 
ever, she likewise failed to do; and thus it is that, by her 
long continued default and inaction, all times had passed, 
within which such application might and should have 
27 been made, before she took any action. 

No contention is made herein that the above rule 
is not valid and- enforceable. Indeed, from what has been 
above stated, it must be apparent that the rule itself, in 
substance at least, has been the settled rule of practice and 
procedure in this jurisdiction for now about thirty-one 
years (1894-1925); and this, so far as this Court is advised, 
without question or challenge. True, until June 16, 1919, 
the rule was limited to causes at issue and upon the trial 
calendar; whereas, from June 16,1919, and thence forward, 
the rule was changed so as to apply to long continued de¬ 
faults occurring in causes not at issue (cases at issue and 
upon the trial calendar being otherwise provided for in Law 
Eule 54); but the ultimate situation both under the former 
and present rule or rules is substantially the same, namely, 
a dismissal which, at the expiration of all permitted times, 
shall become final and put an end to the particular case so 
in default. 

The present case well illustrates not only the wisdom, 
but the necessity of some such rule. Here, plaintiff filed 
suit in February, 1917; and while defendant, within the 
period allowed therefor, filed general issue plea of “not 
guilty;” plaintiff did nothing further; and, in June, 1919, 
the suit, under the provisions of the rule, supra , was dis¬ 
missed for want of prosecution. Again, nothing was done 
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by plaintiff for a further period of eight months (in the 
meantime the six additional months allowed by the rule 
having expired), when she applied to have her cause rein¬ 
stated and for leave to file joinder in issue. At that 

28 time, about three years had gone by since defendant 
had filed the general issue plea of • 1 not guilty. *’ 

As noted in the memorandum heretofore filed herein, 
such leave was granted; (although, as already held herein, 
the Court was without jurisdiction to pass such order). 
Even if that order be assumed, for the moment, to have been 
within the power and jurisdiction of the Court, it is quite 
evident that nothing was accomplished thereby in the mat¬ 
ter of the further progress of the litigation. For example, 
the case, on March 12, 1920, according to the docket, was 
ordered on the trial calendar, at the foot thereof; the latter 
part of the order, however, being stricken out, on March 16, 
1920. Then followed (all, however, during the month of 
October, 1920), certain motions and orders concerning an 
additional or amended plea. 

Nothing further is noted in the case for some two years 
and six months thereafter, when, on May 16, 1923, motion 
was made to strike out the order of March 12, 1920, supra; 
and on June 11, 1923, the case was continued for the term. 

On February 25,1924, the case “ being duly assigned and 
reached for trial, the plaintiff, though called, came not;” 
whereupon, it was dismissed at the cost of plaintiff. (Law 
Minutes 74, p. 151). On the next day, the order of dismis¬ 
sal was vacated, and the cause restored to the trial calen¬ 
dar, (id. p. 153). On January 16, 1925, motions to strike 
from calendar, and to advance for trial, respectively, were 
overruled. 

In short, it was not until some five years and six months 
after the cause had been so reinstated that it actually was 
brought forward for trial, namely, at the present 

29 October term, 1925; when this Court, at the threshold 
of the trial, being confronted with the question of the 

right and power to proceed therein, concluded that it had 
lost jurisdiction thereof, for the reasons heretofore and 
herein stated. 

The Court has given careful reconsideration to the ques¬ 
tion involved; and which question, quite naturally, is of im¬ 
portance to both of the parties immediately concerned; 
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since the decision herein, if correct, puts an end to the fur¬ 
ther prosecution of a demand, to which plaintiff, by filing 
her suit, in 1917, doubtless conceived herself entitled; and 
at the same time, and in like manner, it puts an end to the 
necessity for further defense by a defendant, who has been 
subjected to the pendency of a suit, untried, for a period of 
over eight years. 

The Court sees no reason to reach a different conclusion 
from that stated in its former memorandum herein, supra. 

A. A. HOEHLING, 

Justice. 

November 20, 1925. 


Memoranda. 

November 28, 1925.—Bond for costs on appeal, $100, ap¬ 
proved and filed. 

December 4, 1925.—Bill of Exceptions, notice and ac¬ 
knowledgment filed. 

30 Assignment of Errors. 

Filed January 5, 1926. 

• *••••• 

The Court erred in granting the motion of the defendant 
filed on the 10th day of November, 1925, to vacate the order 
of the Court passed on the 12th day of March, 1920, re¬ 
instating the above entitled cause for trial. 

R. F. DOWNING, 

MARIE A. EASBY-SMITH, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, January 6", 1925. 

Session resumed pursuant to adjournment, present pre¬ 
siding Mr. Justice Hoehling. 

**#*••• 

* k- 

The Court having this day signed the Bill of Exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same made of record. 
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Designation of Record . 

Filed January 13, 1926. 

******* 

The clerk will please prepare the record for appeal in 
the above entitled cause to the Court of Appeals of the Dis¬ 
trict of Columbia, to consist of the following records: 

1. Declaration. 

2. Memo.: Defendant personally served February 23, 

1917. 

31 3. Memo.: Appearance of Jeffords and Dutton for 
the defendant and plea of not guilty filed March 16, 

1917. 

4. Memo.: Dismissed “W. P.” June 28, 1919. 

5. Memo.: Appearance of Darr, Whiteford & Darr for 
plaintiff February 25, 1920. 

6. Motion to vacate dismissal of June 28, 1919, affidavit, 
notice and acknowledgment of service. 

7. March 12, 1920, order vacating order of June 28, 1919, 
dismissing cause “W. P.” 

8. Memo.: Joinder in issue, note of issue and notice of 
trial March 13, 1920; cause calendared. 

9. Motion to amend plea, notice and acknowledgment of 
service. 

10. Memo.: Leave granted defendant to file plea of the 
Statute of Limitations, and plea, filed 25 Oct., 1920. 

11. Motion to vacate order of March 12, 1920, and notice. 

12. Feby. 25, 1924, Order dismissing suit. 

13. Feby. 26,1924, Dismissal vacated, cause restored. 

14. Appearance of Rossa F. Downing for plaintiff April 
15, 1924. 

15. Affidavit of M. E. O’Brien. 

16. Order of June 4,1924, denying motion to vacate order 
of March 12,1920. 

17. Replication to the plea of the Statute of Limitations. 

18. Motion of plaintiff to advance trial and affidavit. 

19. Motion to strike from trial calendar and affidavit. 

20. Memo.: Motions to advance and strike from 

32 calendar overruled January 16, 1925. 

21. Motion filed October 28th, 1925, to set aside 
order of March 12,1920. 
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22. Motion filed November 10th, 1925, to set aside order 
of March 12,1920. 

23. Two opinions of the court. 

24. Order granting motion to set aside order of March 
12, 1920. 

25. Appeal noted in open court. 

26. Memo.: Bond for costs on appeal filed November 28, 
1925. 

27. Bill of exceptions filed on the 4th day of December, 
1925, notice and acknowledgment. 

28. Memo.: Bill of exceptions submitted and signed on 
the 6th day of January, 1926. 

29. Assignment of Errors. 

30. Bill of exceptions. 

31. This designation. 

R. F. DOWNING, 

Atty. for Plf. 

(Endorsement.) 

District of Columbia, ss : 

I solemnly swear that on the 13th day of January, 1926, 
1 handed to Mr. Tracy L. Jeffords a copy of the annexed 
designation of record. 

ANNA CORNWELL. 

Subscribed and sworn to before me this 13th day of Jan¬ 
uary, 1926. 

' [seal.] CLAUDE WARREN, 

Notary Public, D. C. 

33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 32, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 60000 at Law, wherein Mary A. 
Nealon is Plaintiff and H. Porter Davis is Defendant, as 
the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of March, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

- Clerk . 

34 Filed Dec. 4, 1925. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 60000. 

Mary A. Nealon, Plaintiff, 
vs. 

H. Porter Davis, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for trial on the 11th day of November, 1925, in the regular 
course of the calendar; that on October 28,1925, the defend¬ 
ant had filed a motion to set aside an order of this honorable 
court passed on the 12th day of March, 1920 (as will more 
particularly appear herein from the transcript of record), 
under a rule of this court passed upon the 16th day of June, 
1919, which reads as follows: 

“It is ordered, this 16th day of June, 1919, that when any 
party to a cause other than criminal or bankruptcy is in 
default for failure to join issue, or plead, or to notice for 
trial a cause in which an issue of law or of fact has been 
raised and such default has continued for one year, that the 
clerk of this court enter in the docket the words ‘Dismissed 
W. P.,’ together with the date of such entry, meaning dis¬ 
missed without prejudice and without costs to either party, 
provided however that on application of either party and 
for cause shown, such cause so dismissed may be revived 
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and its prosecution resumed, and for the purpose of such 
revival the term of court at which such entry is made is 
extended for a period of six months thereafter.” 

On the 10th day of November, 1925, the defendant filed 
another motion asking to have the said order of March 12, 
1920, above referred to, vacated as will appear from the 
transcript of record. It was agreed by and between 
35 counsel for the plaintiff and defendant that the said 
motion of November 10, 1925, might be heard when¬ 
ever the above entitled cause should be called for trial, and 
said cause was called for trial on the 11th day of November, 
1925. Thereupon, having taken the said motion under con¬ 
sideration the court passed an order (see transcript of 
record vacating the order of March 12, 1920). 

To this action of the court, the plaintiff through her 
counsel asked for an exception, and the same was allowed 
and duly noted upon the minutes of the court. 

In order that the foregoing matters and things which 
would not otherwise appear of record may be made so to 
appear, counsel for the plaintiff prays the court to sign 
this bill of exceptions, and the same is accordingly so signed 
and sealed by the court and made a part of the record of 
this case this 6" day of January, 1925. 

[seal.] A. A. HOEHLING, 

Justice . 

We consent that the foregoing Bill of Exceptions may be 
signed and sealed forthwith. 


Attorney for Defendant . 

36 Messrs. Jeffords & Dutton, 

Attorneys for Defendant: 

Gentlemen : 

Please take notice that on the sixth day of January, 1925, 
I will submit the foregoing bill of exceptions to Mr. Justice 
Hoehling for his signature. 

R. F. DOWNING, 
Attorney for Plaintiff . 
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Service of a copy of above mentioned Bill of Exceptions 
and notice acknowledged this 4 day of December, 1925. 

JEFFORDS & DUTTON, 
Attorneys for Defendant. 

[Endorsed:] At Law. No. 60000. Mary A. Nealon, Plain¬ 
tiff, vs. H. Porter Davis, Defendant. Bill of Exceptions. 
M. 76, p. 77. Filed Dec. 4, 1925. Morgan H. Beach, Clerk. 
Clerk please file. Rossa F. Downing, 1410 H Street N. W., 
Attorney for plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4453. Mary A. Nealon, appellant, vs. H. Porter Davis. 
Court of Appeals, District of Columbia. Filed Mar. 8, 
1926. Henry W. Hodges, clerk. 
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